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QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. Was there sufficient evidence to submit a housebreak¬ 
ing and larceny case to the jury when it was shown that the 
appellant was seen leaving the premise by the complaining 
witness who immediately entered her room and found her 
billfold and money, which had been there a few minutes 
earlier, missing; that appellant fled the scene when told 
to return the billfold; and that when arrested appellant 
denied being at the scene on the day in question although 
at the trial be stipulated that he was at the scene on the day 
in question? 

2. Is the uncorroborated testimony of a complaining wit¬ 
ness sufficient to prove the corpus delicti in a housebreaking 
and larceny case ? Must a jury be told that it cannot find 
appellant guilty if it finds that some other person not crim¬ 
inally related to appellant might have committed the offense 
where such an instruction is not requested and where the 
jury is told it must find beyond a reasonable doubt that ap¬ 
pellant had committed every element of the offenses 
charged? 

3. Does the term “dwelling” as used in the housebreak¬ 
ing statute have the meaning that was understood at 
common law and therefore mean “dwelling of another”? 
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Appeal f ro m the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On October 17, 1950, appellant was indicted for house¬ 
breaking and larceny. On November 6,1950, appellant was 
found guilty of housebreaking and larceny and on Novem¬ 
ber 22, 1950, was sentenced to imprisonment for not less 
than one year nor more than three years on the house¬ 
breaking charge and to imprisonment for one year on the 
larceny charge to run concurrent with the sentence on the 
housebreaking charge This appeal is from that convic¬ 
tion. 
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Before testimony was taken the following stipulation 
was entered into by the appellant’s counsel and the prose¬ 
cutor regarding the testimony of Joseph Doss (J. A. 5): 

“First, that on September 25, 1950, he invited the 
defendant to his room in a rooming house at 1403 Rhode 
Island Avenue, Northwest, Washington, D. C.; that 
in addition to himself and the defendant there were 
other persons present in the room, namely, John Doe 
and Richard Roe.” 


“and that all four drank whiskey in the said room 
for a prolonged period on the same date, that he, Jo¬ 
seph Doss, became involved in an argument and strug¬ 
gle with John Doe, in the course of which a knife was 
drawn; that Richard Roe declared his intention to 
leave before trouble started, and that the said Richard 
Roe forthwith departed from the room; that immedi¬ 
ately thereafter the defendant stood up, put on his 
coat, and departed from the room, giving an explana¬ 
tion in all respects the same as that of Richard Roe. 

“That within a very short time after the exit of 
the defendant, he, Doss, was told by Miss Mary K. 
Boland that her billfold was missing. 

“Finally, that the defendant had not left this room 
for at least one hour prior to the departure just men¬ 
tioned.” 

Mary EL Boland was called as the first Government wit¬ 
ness (J. A. 5). She testified that she lived in the District 
of Columbia at 1403 Rhode Island Avenue on September 
25, 1950, occupying apartment three on the second floor 
(J. A. 5, 6); that on that date in the early afternoon she 
went to the bathroom to do some washing (J. A. 6); that 
just before going to the bathroom she had looked in her 
purse and there was money in bills in it (J. A. 6); and that 
she threw her clothes in the tub, turned on the water and 
remembered a towel and went back to her room for it 
(J. A. 7). She further testified that at that time she saw 
appellant coming into the hallway out of the door to her 
room which had been closed but not locked when she went 
to the bathroom (J. A. 7); that she went into her room 
and looked for her money and it was gone from her purse 
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which had been left open on her bed (J. A. 8); and that 
she went downstairs and saw appellant and hollered at 
him to return her billfold but he ran away (J. A. 8). Miss 
Boland further testified that she next saw appellant when 
she identified him at Police Headquarters, at which time 
appellant stated that he had never seen her before (J. A. 8). 

Elden E. Ernst was the next Government witness 
(J. A. 14). He testified that he was assigned to the Detec¬ 
tive Bureau of the Metropolitan Police Department and 
that he arrested the appellant at 10:30 in the evening on the 
28th of September at the Ships Grill at Eleventh and 0 
Streets (J. A. 14); that he questioned appellant at the 
detective office of the Second Precinct about fifteen or 
twenty minutes after his arrest (J. A. 15); and that he 
questioned appellant about entering Miss Boland’s apart¬ 
ment and the taking of a wallet and appellant stated he 
had never been on the premises 1403 Rhode Island Avenue 
on the date in question (J. A. 15). He further testified 
that on the day after his arrest when confronted by 
the complaining witness the appellant said he had never 
seen the complaining witness before in his life (J. A. 15). 

The appellant did not take the stand and did not offer 
any evidence (J. A. 20). 

SUMMARY OF ARGUMENT 

I 

There was sufficient evidence for the case to be sub¬ 
mitted to the jury when the evidence showed that appellant 
was seen leaving the premises; that immediately after his 
departure a billfold containing money was found missing 
which had been there a few minutes earlier; that when ap¬ 
pellant was requested to return the billfold he fled from the 
scene and that when arrested appellant denied ever being at 
the scene of the crime on the day in question but entered 
into a stipulation at the trial that he was in the premises 
on the day in question. 
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n 

The Government only need prove the corpus delicti be¬ 
yond a reasonable doubt and the jury was correctly 
instructed on this point. Where the jury is told that it must 
find beyond a reasonable doubt that the appellant bad com¬ 
mitted every element of the offenses charged, it need not 
be instructed that the appellant must be acquitted if it 
appears that another person not criminally related to the 
appellant may have committed the crimes. 

in 

Statutes enacting and extending the common law offense 
of burglary should be construed in the light of the common 
law, and unless a contrary intention appears, the terms 
used should be taken in the sense in which they were under¬ 
stood at common law. 


ARGUMENT 

I 

The Uncorroborated Testimony of a Complaining Witness in a 
Housebreaking and Larceny Case Is Sufficient to Cause the 
Case to be Submitted to the Jury. 

Appellant in points one, two, four and five of his brief 
urges in essence that that was insufficient evidence for the 
case to be submitted to the jury. In point one appellant 
urges that there must be corroboration of the testimony that 
a crime has been committed (Br. 5). In Rose v. United 
States, 274 F. 245, certiorari denied 257 U. S. 655, the court 
held in a Prohibition Act case that a conviction could 
stand on the uncorroborated testimony of a Dry League 
employee. See also Thompson v. United States, — U. S. 
App. D. C. —, No. 10625 decided March 1, 1951, Brenke v. 
United States, No. 1003, D. C. Mun. App. decided Febru¬ 
ary 16, 1951. 

From the very nature of many crimes it is impossible to 
have corroboration of the corpus delicti. The hold up man 
who lurks in an alley or on a poorly lighted street comer to 
wait for the unwary traveller seldom acts when his victum 
is accompanied by another. To require corroboration of the 




corpus delicti would allow many criminals to go free. The 
person who lives alone would never be protected from 
housebreakers or larcenists. 

In his second point appellant urges that the trial court 
erred in refusing to grant a judgment of acquittal as the 
Government had produced no evidence to show the intent 
of the accused (Br. 13). Intent is seldom capable of being 
proven by direct evidence but must be inferred from all 
the surrounding facts. The facts that show the intent in 
this case are the following: 

1. Appellant was seen leaving the premises and a 
few seconds later a billfold and some money was found 
missing which had been there a few minutes earlier. 
(J. A. 7, 8) 

2. When appellant was requested to bring the bill¬ 
fold back he fled from the scene. (J. A. 8) 

3. When arrested he denied being at the premises 
on the day in question—at the trial he entered into 
a stipulation that he was there that day. (J. A. 15, 5) 

4. When confronted by the complaining witness he 
denied having ever seen her before. (J. A. 8,15) 

From these facts it is reasonable to draw the conclusion that 
appellant entered the premises with the intent to commit a 
crime. Anyone who had mistakenly entered the premises or 
who had entered it with no intent to commit a crime would 
not have fled when accosted and would not have denied 
being at the premises on the date in question when he knew 
he was there and later entered into a stipulation to that 
effect. 

In point four appellant urges that appellant could not 
be convicted where the Government’s evidence showed that 
the crime might have been committed by another (Br. 26). 
The Government’s evidence did not show that another could 
have committed the crime. True, there was a stipulation 
that another person had been on the same floor of the room¬ 
ing house as the crime took place and had also been in the 
same room with appellant and that appellant immediately 
left this room after this other party had left there. This 


merely showed that another person was on the same floor 
that the crime took place and not that he could have done 
it. Appellant was seen leaving the complaining witness’ 
room and ran when told to bring her billfold back. Surely 
if this other person had entered the room and taken the 
money either the appellant or the complaining witness 
would have seen him. Merely because it is shown another 
person was at the scene of the crime does not preclude the 
conviction of a defendant. 

In point five appellant urges that there was insufficient 
evidence to sustain the verdict of guilty (Br. 32). This 
Court in Cady v. United States, 54 App. D. C. 10, 293 F. 829, 
held that evidence that the staple holding the lock on a 
garage had been pulled, that appellants were in the garage 
about 7:00 in the morning and when a witness questioned 
them as to what they were doing they got into a waiting 
automobile and drove away without making any response 
was sufficient to support a conviction of feloniously enter¬ 
ing wdth intent to commit larceny. It is submitted that the 
facts of this case as pointed out at page five, supra, are 
stronger than the facts in the Cady case. 

n 

The Corpus Delicti Need Only Be Proven Beyond a Reasonable 

Doubt 

Appellant urges that the trial court erred in not instruct¬ 
ing the jury as requested that proof of corpus delicti 
depends upon cogent and irresistible evidence (Br. 20). The 
record shows that appellant requested the court to charge 
the jury 

• • • that the proof of corpus delicti must be stronger 
than merely beyond a reasonable doubt, but it must be 
the kind of proof which does not reasonably admit of 
any other explanation but that a crime was committed. 
(J. A. 20) 

After this request the court charged the jury as follows: 

The Court further charges the ladies and gentlemen 
of the jury that in connection with the burden of proof 
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on the Government, it is of course essential that the 
Government prove first of all the crime has been com¬ 
mitted. The Government must prove in the course of 
its proof of the case what is referred to among the 
lawyers as the corpus delicti. That is that a crime has 
been committed. The responsibility is on the Govern¬ 
ment to prove that fact. 

I repeat, it is an essential element of the Govern¬ 
ment’s case. (J. A. 21) 

The Court had already instructed the jury that the Govern¬ 
ment must prove beyond a reasonable doubt that the appel¬ 
lant had committed every element of the offenses charged 
(R. 78). Thus it is seen that there was no request that 
the court instruct the jury that proof of corpus delicti de¬ 
pends upon cogent and irresistible evidence. Having failed 
to comply with Rule 30 of the Federal Rules of Criminal 
Procedure appellant cannot rely on the failure of the court 
to charge the jury is desired. VUlaroman v. United States , 
— U. S. App. D. C. —, 184 F. 2d 261 (1950); Lcmham v. 
United States, — TJ. S. App. D. C. —, No. 10612, decided 
November 2, 1950; Macllrath v. United States , — U. S. 
App. D. C. —, No. 10508, decided March 22, 1951. 

Moreover, the trial court instructed the jury that the 
corpus delicti was an element of the offense (J. A. 21) and 
that the Government must prove beyond a reasonable doubt 
that the appellant had committed every element of the 
offense (R. 78). This was all the appellant was entitled 
to. The Government only need prove the corpus delicti 
beyond a reasonable doubt. State v. Vanek, 84 P. 2d 567, 
59 Idaho 514; People v. Bridgewater , 17 N. E. 2d 556, 369 
HL 633. 

Appellant further urges that the trial court erred in not 
instructing the jury that in considering the guilt of the 
accused they must acquit him if, from the evidence which 
they find to be true it appears that another person not 
criminally related to the accused may have committed the 
crime (Br. 20). Appellant did not request this instruction 
and did not object to the trial court’s not giving it. There¬ 
fore, under Rule 30 of the Federal Rules of Criminal Pro- 
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eedure appellant may not now complain of the court’s 
charge. Villaroman v. United States, supra; Laham v. 
United States, supra; Macllrath v. United States, supra. 

Moreover, it is submitted that this request was actually 
covered by the court when it charged the jury that they 
must find beyond a reasonable doubt that the appellant 
had committed every element of the offenses charged. 
Surely such a finding could not have been made if the jury 
found from the evidence that some one else might have 
committed the crime charged for this would in effect be 
a reasonable doubt as to appellant’s guilt 

III 

The Term "Dwelling" in the District of Columbia Housebreak¬ 
ing Statute Means "Dwelling of Another" 

Appellant urges that Title 22, Section 1801 of the District 
of Columbia Code is void by reason of uncertainty (Br. 36). 
Legislation should not be nullified on the ground of uncer- 
tanty, if susceptible of any reasonable construction that 
will support it. Lansburgh v. District of Columbia, 11 
App. D. C. 512; 26 Am. & Eng..Enc. Law, 2d ed. p. 657. 
In the case of Czarra v. Board of Medical Supervisors, 25 
App. D. C. 443, cited by appellant at page 36 of his brief, 
this Court said. 

Every man should be able to know with certainty 
when he is committing a crime. United States v. Reese, 
92 U. S. 214, 220, 23 L. Ed. 563, 565. This obvious 
duty must be performed by the legislature itself, and 
cannot be delegated to the judiciary. It may, doubt¬ 
less, be accomplished by the use of w r ords or terms of 
settled meaning, or which indicate offenses well known 
to and defined by the common law. Reasonable cer¬ 
tainty, in view of the conditions, is all that is required, 
and liberal effect is always to be given to the legisla¬ 
tive intent when possible. 

The section of the code under attack here is an enactment 
of the common law burglary with some extensions. This 
section should be construed in the light of the common 
law and unless a contrary intention appears the terms used 




in the section should be taken in the sense in which they 
were understood at common law. Ex parte Vincent, 26 
Ala. 145; Schwabacher v. People, 46 N. E. 809,165 HL 618; 
Pitcher v. People, 16 Mich. 142; Quinn v. People, 71 N. Y. 
561; Finch v. Commonwealth, 14 Grat. (Va.) 643; NichoUs 
v. State, 32 N. W. 543, 68 Wis. 416. Nowhere does it ap¬ 
pear that in enacting our housebreaking statute did Con¬ 
gress intend to change the definition of “dwelling” as it 
was understood in the common law offense of burglary. 
In the common law offense of burglary it was understood 
that the dwelling which had been broken into had to be the 
dwelling of another. Clarke v. Commonwealth, 25 Grat. 
(Va.) 908. Consequently, the term “dwelling” in our stat¬ 
ute means “dwelling of another” and when this is seen the 
statute is not uncertain. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

George Morris Fay 
United States Attorney 
Joseph A. Sommer 
Joseph M. Howard 
Richard M. Roberts 
Assistant United States Attorneys 
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JOINT APPENDIX 


102 Filed in Open Court, Oct. 17, 1950 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
September Term, 1950 
Criminal No. 1576-50 
Grand Jury No. 1623-50 
Housebreaking and Larceny 
(22-1801, 2201, 2202, D. C. Code) 


The United States of America 
vs. 

Roger EL Davis 

Tn^irhnwit 

The Grand Jury charges: 

On or about September 25, 1950, within the District of 
Columbia, Roger H. Davis entered the apartment of Mary 
K. Boland with intent to steal property of another. 

Second Count: 

On or about September 25, 1950, within the District of 
Columbia, Roger H. Davis stole the property of Mary K. 
Boland, of the value of about $11.00, consisting of the fol¬ 
lowing: one billfold, of the value of one dollar and ten 
dollars in money. 

George Morris Fat, 

' Attorney of the United States in \ 
and for the District of Columbia, 

A True Bill: 

Willard Ross Snyder 
Foreman, 
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Filed Oct. 20, 1950 

Plea of Defendant 

On this 20th day of October, 1950, the defendant Roger 
H. Davis, appearing in proper person, requests counsel 
be appointed by the Court which is so ordered, and, being 
arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 

By direction of 

Henby A. Schweinhaut 
Presiding Judge 
Criminal Court #3 

Habby M. HunL, Clerk 
By Oscab Abtshuleb 
Deputy Clerk 

Present: 

United States Attorney 
By Gbace Stiles 

Assistard United States Attorney 

J. Rawls 
Official Reporter 


106 Filed Nov. 7, 1950 

Jury Verdict 

On this 6th day of November, 1950, came again the par¬ 
ties aforesaid, in manner as aforesaid and .the same jury 
as aforesaid in this cause, the hearing of which was re¬ 
spited Thursday, November 2nd, 1950; whereupon the de¬ 
fendants oral motion for a judgment of acquittal coming 
on to be heard, after argument by counsel, is by the Court 
denied; thereupon the said jury after hearing further of 
the evidence and instructions of the Court upon their oath 
say that the defendant is guilty as indicted. 
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The case is referred to the Probation Officer of the Court 
and the defendant is remanded to the District Jail. 

^ By direction of 

Edward A. Tamm 
Presiding Judge 
Criminal Court 

Harry M. Hull, Clerk 
By C. J. Rumsey 
Deputy Clerk 

Present: 

United States Attorney 
By Joseph Sommer 

Assistant United States Attorney 
R. I. Thiel. 

Official Reporter 


108 Filed Dec. 4> 1950 

Judgment and Commitment 

On this 22nd day of November, 1950 came the attorney 
for the government and the defendant appeared in person 
and 1 by counsel, Charles F. O’Neall, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of 2 not guilty and a verdict of guilty of the 
offense of HousebreaMng and larceny as charged* and the 
court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing 
to the Court. 

It Is Adjudged that the defendant is guilty as charged 
and convicted. s 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 4 One (1) 

l Insert “by counsel” or **without counsel; the court advised the defen¬ 
dant of his right to counsel and asked him whether he desired to have 
counsel appointed by the court, and the defendant thereupon stated that he 
waived the right to the assistance of counseL” 2Insert (1) “guilty,” 
(2) “not guilty, and a verdict of guilty,” (3) “not guilty, and a finding 
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year to three (3) years on the first count, one (1) year 
on the second count; the sentence of the second count to 
run concurrently with sentence imposed on the first count. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shall or other qualified officer and that the copy serve as 
the commitment of the defendant. 

Edward A. Tamm 
United States District Judge. 

Excerpts from Testimony and Proceedings 

1 Crim. No. 1576-50 

The United States of America, Plaintiff, 

v. 

Roger H. Davis, Defendant. 

Washington, D. C., 
Thursday, November 2, 1950 

The above-entitled case came on for trial before the 
Honorable Edward A. Tamm, Judge, United States Dis¬ 
trict Court for the District of Columbia, and a jury, Thurs¬ 
day, November 2, 1950, in the Courthouse, Washington, 
D. C. 


6 The Court: Very welL Ladies and gentlemen of 

the jury, counsel for the Government is going to 
read a stipulated statement of evidence of a witness who is 
not present to testify. 

The attorney for the defendant concurs in this stipula¬ 
tion. In other words, both counsel are agreed that this 
would be the testimony if this witness were available. Con- 


of guilty /* or (4) “nolo contendere,” aa the case may be. 3Insert “in 
count (s) number ” if required. * Enter (1) sentence or sentences, 

specifying counts if any; (2) whether sentences are to run concurrently or 
consecutively and, if consecutively, when each term is to begin with reference 
to termination preceding term or to any other outstanding or unnerved 
sentence; (3) whether defendant is to be further imprisoned until payment 
of the fine and costs, or until he is otherwise discharged as provided by law. 
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sequently, you should consider the substance of this stipu¬ 
lation as being evidence in the case. You may proceed. 

Mr. Sommer: “It is stipulated and agreed by the attor¬ 
ney for the Government and attorney for the defense that 
if Joseph Doss were present and sworn, he would in the 
present trial testify as follows: 

“First, that on September 25,1950, he invited the defen¬ 
dant to his room in a rooming house at 1403 Rhode Island 
Avenue, Northwest, Washington, D. C.; that in addition to 
himself and the defendant there were other persons present 
in the room, namely, John Doe and Richard Roe.” 

I may add parenthetically that these are not the real 
names according to the stipulation, these are simply the 
names that are given, because their names are unknown 
to either the Government or the defense— 

7 “and that all four drank whiskey in the said room 
for a prolonged period on the same date, that he, 

Joseph Doss, became involved in an argument and struggle 
with John Doe, in the course of which a knife was drawn; 
that Richard Roe declared his intention to leave before 
trouble started, and that the said Richard Roe forthwith 
departed from the room; that immediately thereafter the 
defendant stood up, put on his coat, and departed from the 
room, giving an explanation in all respects the same as that 
of Richard Roe. 

“That within a very short time after the exit of the 
defendant, he, Doss, was told by Miss Mary K. Boland 
that her billfold was missing. 

“Finally, that the defendant had not left this room for 
at least one hour prior to the departure just mentioned.” 

Mary K. Boland was called as a witness and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Sommer: 

Q. Will you state your full name, please? A. Mary K. 
Boland. 

Q. Mary K. Boland? A. Yes. 

Q. Where do you live, Miss Boland? A. 1403 

8 Rhode Island. 
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Q. What is your occupation? A. Waitress. 


Q. Is the address you named, 1403 Rhode Island Avenue, 
located in the District of Columbia? A. Yes, it is. 

Q. Did you occupy an apartment at that address on Sep¬ 
tember 25th of this year? A. Yes. 

Q. What was the number of the apartment you occupied? 
A. Number Three. 

Q. Do you live there by yourself? A. Yes. 

Q. Is that on the first or second floor of the building? A. 
Second. 


Q. Whht is the apartment number of the other 

9 apartment—the apartment number of the other 
apartment on the same floor? A. Oh, the one that he 

was in? 

Q. Yes, the other apartment which is on the same floor. 
A. That ss"ftumber Three—Number Two. 

Q. I direct your attention to the date of September 25, 
1950. Were you at home in the early afternoon? A. Yes. 
Q. Was anyone with you? A. No. 

Q. Did you have occasion at that time to do any washing? 
A. Yes. 

Q. Where did you do your washing? A. In the bathroom. 
Q. Immediately before the time you did your washing, 
had you been in your room? A. Yes. 

Q. Where is the bathroom with reference to the door 
which goes from your room? A. Second going down. 

Q. Before you went to the bathroom, had you had occa¬ 
sion at any time to look in your purse? A. Yes. 

Q. Did you have any money in your purse ? A. Yes. 

10 Q. Was that money in bills or change? A. Bills. 
Q. Was it lying loose in the purse or was it in some 

other object? A. It was in the billfold. 

Q. When, before you went to the bathroom with your 
clothes, had you last looked in your purse? A. Yes. 

Q. When? How long before? A. Oh, just before I went 
in there, just before I gathered my clothes up. 
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Q. Did you have any reason for looking into it at that 
time? A. Yes, I took some makeup out of it. 

Q. When you got down to the bathroom with your clothes, 
what did you do? A. I throwed the clothes in the tub, 
turned the water on, and then I happened to think about a 
towel that I had left in, and I turned around and come 
back after it. 

Q. At the time you first went down to the bathroom, did 
you see any other people on that floor in the hallway? A. 
No. 

Q. When you returned from the bathroom to get the 
towel, did you see anybody? A. Yes, he was coming out 
of the door. 

11 Q. Will you indicate the person to whom you refer? 
A. Roger Davis. 

Q. Do you see him in the courtroom today? A. No. 

Q. Will you look around in the courtroom now and see 
if you see the defendant? A. Yes, there he is, right there. 

Q. At the time you returned from the bathroom, where 
did you see the defendant? A. Coming out of my door. 

Q. Whien you went to the bathroom, was your door left 
open or closed? A. Closed. 

Q. Was it locked? A. No. 

Q. When you returned from the bathroom, how did you 
find your door? A. Well, I passed him, and it was open. 
Q. It was open? A. Yes. 

Q. In which direction was he going? A. Going out, 
coming out. 

Q. Was he in the hallway at the time you saw him ? A. 
Just coming out the door into the hallway. 

Q. Had you ever seen the defendant before that 

12 date? A- No. 

Q. How close did you come to the man you passed? 
A. Well, real close, I just passed him 
Q. Was it closer than an arm’s length or farther than 
an arm’s length? A. Just about that distance. 

Q. Are the halls dark, or lighted, or moderately lighted? 
A. Just light. 
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Q. What did you do after you passed the defendant? 
A. Well, I went in, first thing I thought of was my money, 
so I went in and looked and it was missing, so> then I started 
after him. 

Q. Where was your purse when you returned to the room? 
A. It was laying in the same place. 

Q. When you left the room, had your purse been open 
or closed? A. It was open. 

Q. How was it when you returned to the room? A. It 
was still open. 

Q. You say you checked your purse. Did you see your 
wallet? A. Yes, it was in there. 

Q. Your wallet? A. Yes. 

13 Q. Then what did you do? A. I come on out and 
started after him. 

Q. At the time you left your room, after having returned 
from the bathroom, did you again see the defendant? A. 
When I got downstairs, he was going out the front and I 
saw him, when I hollered at him. 

Q. What did you holler at him? A. Told him to bring my 
billfold back. 

Q. Did he make any reply? A. No. 

Q. In what manner did he leave the place, walking or 
running? A. Running. 

Q. After September 25, the afternoon which you have 
testified to here, did you ever see the defendant again? 
A. I identified him. 

Q. Where did you identify him? A. Headquarters. 

Q. Were any police officers there that you know? A. No. 
Q. Did you hear the defendant at that time make any 
statement as to the offense with which he is now charged, 
namely, entering your room and taking your wallet? A. 
Yes. 

Q. Did you hear the defendant at the time you 

14 identified him at headquarters make any statement 
about this charge? A. All he said was he’d never 

seen me before. 

Mr. Sommer: No further questions. 




Cross Examination 
By Mr. O’Neall: 

Q. I’d like to ask, when yon left yonr room to go to the 
bathroom to wash the clothes, was yonr door closed? Are 
yon snre of that? A. I’m snre. 

Q. Did yon know a Joseph Doss? A. No. 

Q. Did you know anybody else who lived on the same 
floor of the apartment? A. Yes. 

Q. Did yon know anybody in the apartment down the 
hall from yours which fronts, or rather, is on the corner 
of the building? A. I knew that one guy when I saw him, 
that was all 

Q. Do yon know which one he was? A. No—it wasn’t 
Doss, it was the other one. 

Q. Yon did not know Doss? A. No. 

Q. What time had yon returned from work before this? 
A. I got home about two o ’clock in the morning. 

Q. Had yon left the house after yon returned at 
15 two a.m.? A. No, went straight to bed and stayed 
until I got up at 1:15. 

Q. And at what time, approximately, was it that yon 
went down the hall to wash the clothes ? A. It was approxi¬ 
mately 1:30; just about 1:30. 

Q. 1:30 in the afternoon? A. Yes. 

Q. When yon left with the clothes that yon were taking 
to wash, did yon have a considerable bundle of clothes, so 
that yonr hands were full, or just a few? A. Just a few. 

Q. Which way does yonr door open and close with refer¬ 
ence to—does it swing out or does it swing in? A. It 
swings into my room. 

Q. From the left or from the right? A. The latch is on 
the right. 

Q. How long have yon been serving on night duty or late 
evening duty at the restaurant? A. Just over a year. 

Q. Other people in the rooming house where yon are 
staying, did they know that yon did work those hours? Were 
there other people who knew approximately what yonr 
hours of work were? A. Yes, they all know. 
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16 Q. How long had you known the man that you 
said you knew by sight who lived in the room with 

Mr. Doss? A. 'Well, just a short time. I mean, I just 
seen them in the hall, that was all. 

Q. Who else did you know in the building who lived on 
that floor? A. The couple that live next to me. 

Q. The bathroom that you spoke of as being two doors 
down, is it on the same corridor that your door opens on? 
A. Yes, it’s on the same side. 

Q. If you open the bathroom door, can you see your own 
door? A. No. 

Q. In other words, it’s around the corner? A. Just 
around the corner. 

Q. Is there another corridor there that crosses, makes 
a “T” formation? A. Yes. 

Q. How many beds are there in your room? A. Not any. 
I just have a studio couch and a daybed. 

Q. The studio couch is located where, with reference to 
the door? A. Just opposite, opposite the door. 

Q. Opposite the door? A. Yes. 

17 Q. Does it then stand between the doorway and 
the windows that open on Rhode Island Avenue? 

A. Between the windows on Rhode Island Avenue. 

Q. Is there a bed in the room in addition? A. No. 

Q. You have one studio couch? A. Yes. 

Q. Only, and no second bed? A. A studio couch and a 
daybed. 

Q. Where is the daybed located? A. On the same side 
as the hall. 

Q. And with reference to the door? A. Beside the door. 
Q. Is it to the right of the door or left of the door as you 
enter the room? A. To the right. 

Q. As you walk from the hall into your room? A. On 
the right—no, it’s on the left going in, yes. 

Q. On what piece of furniture in the room was the purse 
located? A. On the daybed. 

Q. If the door were open when you left—asking this as 
a hypothetical question—could the purse have been seen 
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from the hall? A. It could have been if it was open, 

18 through the crack. 

Q. In other words, it w^as located close enough to 
the door so that it could be seen through the crack of the 
door, the difference between the door proper and the door 
jamb? A. Yes. 

Q. But when you left, you are still sure that you defi¬ 
nitely closed the door? A. I sure did. 

Q. Did you know any of the people who were in the room 
with Mr. Davis except the person that you say you recog¬ 
nized on sight? A. No. 

Q. Did you also recognize Mr. Doss on sight? A. No. 

Q. You had not left the premises—your room—except 
to go down to wash the clothes from the time you returned 
from work at 2 a.m. on the morning of the 25th of 

19 September, is that correct? A. That’s right. 

Q. Had you during that time or shortly before 
1:30 had any alcoholic beverages of any kind? A. No. 

Q. You had nothing whatsoever to drink? A. No. 

Q. Prior to the thing of which you complain? A. No. 

Q. Did anyone come into your room between the time you 
returned on the 25th of September at 2 a.m. until the time 
you complained of missing your wallet? A. No. 

Q. You were in that room entirely by yourself and no 
one else entered? A. That’s right. 

Q. When you returned from your efforts to call Mr. 
Davis, what did you do when you got back upstairs? A. 
I went, raising so much sand that everybody in the house 
come out, and then they told me what the police number 
was, and I called the police. 

Q. I can’t hear you. A. I called the police. 

Q. I remind you that you are under oath. Did anyone 
interfere or attempt to interfere with your calling 

20 the police? A. Yes. 

Q. Would you explain that? A. Well, whenever 
I picked the phone up this fellow Doss, he come and jerked 


12 


the phone out of my hand and told me I wasn’t calling any¬ 
body. 

Q. You made it clear to him that you wanted to call the 
police? A. Yes. And then I walked on off and waited un¬ 
til he went back to his place and then I called them. 

Q. But this man Doss whom you didn’t know by name 
and would not have recognized, took the initiative of tell¬ 
ing you what you would and wouldn’t do? A. Yes, he was 
very nasty, he even cursed me. 

Q. You had never had any relations of any proper kind 
with that man before? A. No. 

Q. How long was it after he interfered with your call 
to the police that you were able to call? A. Just about 
five minutes. 

Q. Did Mr. Doss again remonstrate with you? A. After 
the police had come and talked to me, and then they went 
in and talked to him, after they had left he come and said 
he wanted to know who called the police, and what right 
did I have to call them, and I told him that I called them. 

Q. How long did it take you from the time you 
21 left your room and closed the door before you re¬ 
turned and got back into the hallway where you 
could see your door? A. Well, it was just a matter of a 
few minutes, just a minute, throwed my clothes in the tub, 
turned the water on, and turned back around. 

Q. Would you say two or three minutes? A. Three or 
four minutes, something like that. 

Q. When you left your room was there anybody in the 
hall? A. No. 

Q. The hall was unoccupied? A. Yes. 

Q. You proceeded directly to the bathroom and within 
not more than four minutes you were back? A. I wouldn’t 
say exactly how many—three, or four, or five, something 
like that. 

Q. You previously stated that you never saw the defend¬ 
ant before. Had the defendant been in your room before, 
to your knowledge ? A. No. 
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Q. Had anybody else who lives or lived at 1403 Rhode 
Island ever been in your room? A. Just the couple next 
door. 

Q. When were you due to return to the restaurant 

22 that day on Monday? A. I left at four o’clock. 

Q. How long was it before the police arrived after 
you called? A. About thirty minutes. 

Q. When did you first go to headquarters to identify the 
defendant? A. I believe it was September 27, I am not 
sure, about two or three days later. 

Q. Did you go more than one time? A. Went to head¬ 
quarters once. 

Q. Did you go to any other precinct station? A. Went 
over here to this building over on the corner the same day. 

Q. How many times did you see the defendant while he 
was in custody? A. Twice. 

Q. What did you say the first time you saw him? A. 
Well, they just asked me if that was the one. I told them 
that was the one. 

Q. And the second time? A. At the courtroom over in 
the building on the corner. 

Q. How was the defendant dressed at the time you 
passed him in the hall, or did you have time to notice? A. 

He had on a gray pin-striped suit. 

23 Q. Was he wearing a tie? A. I didn’t notice. 

Q. When you looked in your pocketbook before 
you left to go wash your items, did you say that you saw 
the money in the billfold, or did you say you saw the bill¬ 
fold? A. The billfold. The money was in it, because I 
counted it just before I went to bed. It was what I made 
in tips the night before. 

Q. You counted the money at the time you returned at 
2 a.m.? A. When I got home, yes. 

Q. I take it that you did not count the money before you 
went to the bathroom? A. No, I didn’t count it then. 

Q. Do you remember when you opened the pocketbook 
to take out your cosmetic preparations, at that time were 
both of your hands free, or did you have some clothes in 
one hand? A. No, my hands were free. 
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Q. Was the pocketbook closed at the time yon picked it 
up at that time ? A. It was closed until I got the cosmetics 
out, and I left it laying there open. 

Q. Was there any reason for leaving it open? A. No. 

Q. You had closed it the last time you put it down, 

24 so you had to open it when you picked it up? A. 
WTien I come in and counted the money, and just 

closed it back up, and put it in. 

Q. This time with both hands free you took out what you 
wanted and left it open ? A. Left it open. 

Redirect Examination 

By Mr. Sommer: 

Q. Miss Boland, after you returned from the bathroom 
and looked in your purse again, did you say the wallet it¬ 
self w T as or was not there? A. It wasn’t there. 

Q. Have you ever seen that wallet since that time? A. 
No. 

Q. One final question: Have you given the defendant, 
or did you give the defendant, permission either to enter 
your room or take anything from your room? A. No. 

• ••*•••••• 

Elden E. Ernst was called as a witness and, being first 
duly sworn, w^as examined and testified as follows: 

Direct Examination 

By Mr. Sommer: 

25 Q. Will you state your full name and your as¬ 
signment, please? A. Detective Elden E. Ernst, 

assigned to Detective Bureau, Metropolitan Police De¬ 
partment. 

Q. Did you arrest the defendant, Roger Davis? A. I did, 
sir. 

Q. When and where did you arrest him? A. I arrested 
him about 10:30 p.m. on the night of the 28th in Ship’s 
Grill, that’s at 11th and 0 Street, Northwest. 

Q. Did you question the defendant after he was under 
arrest? A. I did, sir. 
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Q. Did you question him as to his guilt or innocence in 
breaking into the apartment of Mary Boland? A. Yes, sir. 


26 Q. Officer Ernst, as best you can, give us the exact 
time, place, and circumstance of your questioning of 

the defendant about this offense? A. I questioned the de¬ 
fendant about fifteen or twenty minutes after his arrest. 
That would make it around 10:45 or 10:50 p.m. on the night 
of the 28th. He was questioned in the detective office at 
the Second Precinct. 

Q. Officer Ernst, did he make any statement at that time 
about the entering of Mary Boland’s apartment or the tak¬ 
ing of a wallet? A. He stated he had never been on 

27 the premises 1403 Rhode Island Avenue on the date 
in question. 

Q. Did there come a time when you were in the presence 
of both Miss Boland and the defendant? A. Yes, sir. 

Q. When and where was that? A. That was immediately 
after morning rollcall at the detective bureau, on the morn¬ 
ing of the 29th, about 9:10 or 9:15 a.m., at which time the 
defendant was confronted by the complaining witness who 
made a statement in his presence. 

Q. Did he make any statement at that time as to whether 
or not he had ever seen the complainant before? A. He 
said he never saw her before in his life. 

Mr. Sommer: No further questions. 

Cross Examination 
By Mr. O’Neall: 

Q. Officer Ernst, when was the defendant first taken into 
custody after the complaint, on what date, what time, what 
hour? A. He was taken into custody by me at 10:30 p.m. 
on the 28th of the month. 

Q. Had you talked with the defendant before that time? 
A. I had talked with him a day or two before that when he 
was picked up by a scout car crew. 

Q. Do you remember what day it was you talked to him ? 
A. No, sir, it was—I don’t know the exact date. It 

28 was one or two days before I arrested him myself. 
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Q. At that time you were stationed at, or operating, at 
least, operating out of Number Two Precinct, is that cor¬ 
rect? A. Yes, sir, that’s correct 

Q. Do you remember having interviewed the defendant 
on the 25th of September? A. It’s possible that that is the 
date that I interviewed him on. As far as the circumstances 
of the interview go, he had been picked up earlier— 

Mr. Sommer: Your Honor, I think it may be prejudicial 
error, of some other circumstance—inasmuch as there is no 
question— 

The Court: Will you approach the bench? 

(The following discussion took place at the bench:) 

The Court: I dont know what you are trying to bring 
out, Mr. O’Neall, about a prior interview, but if the defend¬ 
ant has been arrested on any other charge you are going to 
hurt your cause by emphasizing it before a jury. 

Mr. O’Neall: It is the same charge. He was arrested 
three times and twice released unconditionally, without any 
restrictions, bond requirement, or anything else, not told 
not to leave town. As a matter of fact, he was told one 
time he had better leave towm. But he was twdce released, 
and that’s what I am trying to prove. 

29 Mr. Sommer: I have no objection to his stating it, 
Your Honor. I think the officer is volunteering the 
information. 

The Court: I think it is in answer to Mr. O’Neall’s ques¬ 
tion. I wanted to caution him. You may proceed. 

(Thereupon counsel resumed their places in the court¬ 
room.) 

By Mr. O’Neall: 

Q. To restate, or to make a new question: Have you any 
recollection of having interviewed the defendant on the 25th 
of September in connection with the charges made by Miss 
Boland? A. Yes, sir. 

Q. Do you to your personal knowledge know whether or 
not the defendant at that time in the custody of the police 
was subsequently released? A. Not to my own personal 
knowledge. I took him back down to the cell block, Num¬ 
ber Two. 
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Q. We would assume he either escaped or he was re¬ 
leased, if you— 

Mr. Sommer: Objection, Your Honor. 

The Court: Objection is sustained. 

By Mr. O’Neall: 

Q. May I ask if you at a latei time interviewed the de¬ 
fendant prior to the interview of the 28th again in connec¬ 
tion with the offense charged by the complaining witness? 
A. No, sir, I did not, not until the 28th, after I 

30 arrested him. 

Q. When you went out to arrest the defendant, did 
you have any difficulty in locating him? A. I went around 
to several of his known hangouts or haunts and I left word 
with various people there. It was four or five hours later 
after I had first started that I received a call over the radio 
that the man I wanted was at a certain location. 

I went to that location and he was there. 

Q. Is that one of the locations that you had previously 
been told would be one of the places he would normally be 
found at? A. Yes, sir. 

Q. At the time the defendant was arrested the first time 
on the 25th of September, did he have any of the property 
on his person that could be identified as having come from 
the complaining witness? A. Not to my personal knowl¬ 
edge he didn’t. 

Q. Did you see or obtain from official records there any 
information as to what he did have in his possession at the 
time of his arrest on the 25th of September? A. I checked 
the arrest book to see what property had been taken from 
him. There was nothing to indicate at that time. 

Q. At the time a person is taken into custody on a 

31 charge such as the charge that was made, do your 
instructions permit that person to be released un¬ 
conditionally by the police ? 

Mr. Sommer: Objection, Your Honor. 

The Court: The objection is sustained. 
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By Mr. O’Neall: 

Q. Did you interview any of the other people with whom 
the defendant had spent time in the residence at 1403 
Rhode Island? A. I didn’t. The scout car that took the 
report made the interview and the information was trans¬ 
ferred over to me. 

Q. Did you have any knowledge of the fact that Mr. Doss 
had interfered with the efforts of Miss Boland to call the 
police? A. Only what the complainant told me, that after¬ 
noon, when she tried to call the police he had interfered 
after she had asked him the name of the man that had left 
his apartment, and when he finally went heck into his 
place, she did manage to call the police at which time she 
told them what happened. They went to the door, and the 
scout car crew are the ones who obtained the defendant’s 
correct name and his hangouts, as was told to them by Doss 
and Trindle. 

Q. I will first ask this question. How much longer after 
the 28th of September were you assigned to this case 
32 before you were transferred to your new assign¬ 
ment? A. I was transferred to the Detective Bu¬ 
reau on October first of this year. 

Q. After the final arrest that you made, there were two 
days yet while that was a case to which you were assigned? 
A. That’s true. 

Q. Did you make any effort during those two days to 
interview Mr. Doss or any of the other people? A. Yes, 
sir, I did. I was informed later by the landlady—I was un¬ 
able to secure an answer at the door—I was informed by 
the landlady—I called her by phone, her number is on the 
front door of the apartment—that within three or four 
days, she didn’t know’, after the offense had occurred, that 
they had moved out, and it was from Miss Boland, and 
through Miss Boland that I obtained the information as to 
where the present whereabouts was. 

Q. But having that information, no further effort was 
made to get in touch with them? A. I have no way of 
going down to North or South Carolina and getting in 
touch with those men. 
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The Court: That is enough, you have answered the 
question. 

Mr. O’Neall: That is all. 

Redirect Examination 
By Mr. Sommer: 

33 Q. On the occasion on which the defendant was 
first under arrest, was Miss Mary Boland present? 

A. No, sir, she was not. 

Q. Was the defendant released? Was she ever present 
while he was under arrest the first time? A. Not the first 
time, no, sir. 

Mr. Sommer: No further questions. 

The Court: Any further questions? 

Recross Examination 

By Mr. 0 ’Neall: 

Q. At the time of the first arrest, was the defendant in 
condition to be interviewed? A. In my opinion he was not. 

Q. Was there any evidence of an unequivocal nature 
which would indicate clearly that you could describe that 
he had been drinking? A. Yes, he had been drinking. 

Q. The defendant was held that first night, and you did 
not know that he was subsequently released? A. He was 
put back down in the cell block by me. I had planned to 
question him in the morning when I came back in. I was 
due back early the following morning. However, when I 
came into the precinct the morning of the 26th, he had been 
released by someone. 

Mr. O’Neall: That’s all. 

34 The Court: Step down. 

(The witness stepped down.) 

The Court: Any further testimony, Mr. Sommer? 

Mr. Sommer: Your Honor, the Government rests. 

50 Under the circumstances, the Court feels that it 
must deny your motion for a judgment of acquittal. 
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and require you to either put on proof or to submit the 
case to the jury in its present status, whatever you desire 
to do. 

Are you going to put the defendant on the stand? 

Mr. O’Neall: No, Your Honor. 

52 The Court: I will give you twenty minutes. I 
think that is enough. Do you request any special 
charge ? 

Mr. O’Neall: Just on the element of what it takes to 
prove corpus delicti and measure of proof in establishing 
corpus delicti, and the identification of a person as having 
committed the crime in the prima facie case. 

In other words, the substance of my motion I would like 
to be covered. 

The Court: I think that will be covered by the Court’s 
charge that the Government must prove all of the elements 
necessary to sustain the charge. I will charge the jury, 
and give you a chance then to suggest any further charge 
that you want. 

Mr. O’Neall: I am sure it will be all right. 

• **•••#••• 

80 The Court: Does the defendant request any fur¬ 
ther charge? 

Mr. O’Neall: Your Honor, we do ask only that the jury 
be told that the proof of corpus delicti must be stronger 
than merely beyond a reasonable doubt, but it must 

81 be the kind of proof which does not reasonably admit 
of any other explanation but that a crime was com¬ 
mitted. 

The Court: The Court will charge the jury in substance 
on that point, not in your exact words, but in substance. 
The Court will so charge. Anything further? 

Mr. O’Neall: No. 

The Court: Any exception to the charges given? 

Mr. O’Neall: No, Your Honor. 

The Court: Very well. 

(Thereupon counsel resumed their places in the court¬ 
room) 
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The Court: The Court further charges the ladies and 
gentlemen of the jury that in connection with the burden 
of proof on the Government, it is of course essential that 
the Government prove first of all the crime has been com¬ 
mitted. The Government must prove in the course of its 
proof of the case what is referred to among the lawyers as 
the corpus delicti. That is, that a crime has been com¬ 
mitted. The responsibility is on the Government to prove 
that fact. 

I repeat, it is an essential element of the Government’s 
case. 

• ••••••••• 

82 (Thereupon, at 12:05 p.m., the jury retired to con¬ 
sider its verdict.) 

(The jury returned to advise the Court of its verdict at 
3:47 o’clock, p.m.) 

83 The Foreman: We find the defendant guilty. 

The Deputy Clerk: On the second count of the 

indictment? 

The Foreman: Guilty. 

• ••#•••••• 
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